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“The United States Supreme Court in Skiner v. Oklahoma... recognized
(that — "2 '@ ‘1) the right to procreate is one of a citizen's ‘basic civil
rights’. Conversely, the court has clearly held that an individual has a
right to prevent procreation. ‘The decision whether to bear or beget a
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essential to appreciate that this word has undergone four shifts in
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“Ever since men have begun to reflect upon their relations with each other
and upon the vicissitudes of the human lot, they have been preoccupied
with the meaning of justice. ..I choose at random a miscellany of the
adjectives which, in my reading, I have found attached to different kinds
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of justice - distributive, synallgaratic, natural, positive, universal,
particular, written, unwritten, political, social, economic, commutative,
recognitive, juridical, sub-juridical, constitutional, administrative, tributary,
provi- dential, educative, corporative, national, international, parental.

A very little ingenuity would cxtend the vocabulary indefinitely. There
seems {0 be no end to this classification and sub-classification and its
instructiveness is not always proportionate to its sﬁbtlety. Therc is a danger
of the cadaver being so minutely dissected that [little of its anatomy is left
visible to normal sight” (C. K. Allen,Aspects of Justice (London, 1958) 3-4),
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“In the end, however, political theory can make no contribution to how
we govern ourselves except by struggling against all the impulses that
drag us back into our own cubture, roward generality and some reflective
basis for deciding which of our traditional distinctions and discrimi-
pations are genuine and which spurious, which contribute to the
flourishing of the ideals we want, after reflection, to embrace, and which
serve only to protect us from the personal costs of that deranding
process. We cannot leave justice to convention and anecdote” (R. M.
Dworkin, A Matter of Principle (Cambridge, 1935) 219.
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“By this I mean not merely that people can disagree about the just
solution to a particular dilemma, but that there may be no completely just
solution™ (R. M. Hare, Moral Thinking (Oxford, 1981) 158).
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“Justice is not some ‘thing’, which can be captured in a formula once and
for all; it is a process, a complex and shifting balance between many
factors, including equality. As Friedrich observed “Justice is never given,
it is always a task to be achieved™ (Dias, supra, at 66).
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“Law, marching with medicine but in the rear and limping a little”.
QNN RIDX 728D IR AR AT YIS AN vAan (3T AP PR pInn
rrdinian *175Y 7077 0P "K1DTTDIYR
vawnn mn'a

nn% »T3 vEWHR MR ANE® HIMN DR LEERT M2 By bR PR on Y mrp
AWYN 5XY 207 NIN22 Q7T PI2N2 N2wT RN RIT PR L0I0D KW TP Tiyn
1. C. Gray, The Nature and Sources of the Law (New York, 2nd 737 ["1¥2 787 "1y
ed., 1948) 302:

*

0w

699 . 1996 1°3GN/ 130N ,°¥27 P .1 13 ,PT7pos



‘AR 23202 7T IRl (5587/93 N"¥) 2401/95 R")7
20 R R 09105

“When a case comes before a court for decision, it may be that nothing
can be drawn from the sources heretofore mentioned; there may be no
statute, no judicial precedent, no professional opinion, no custom, bearing
on the question involved, and yet the court must decide the case
somehow; the decision of cases is what courts are for ... And [ do not
know of any system of Law where a judge is held to be justified in
refusing to pass upon a controversy because there is no person or book or
custom to tell him how to decide tt. He must find out for himseif; he must
determine what the Law ought to be; he must have rccourse to the
principles of morality™.
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A. R. Panitch, “The Davis Dilemma; How to Prevent Battles Over Sy maRm1 vE
Frozen Preembryos” 41 Case W. Res. L. Rev. (1991) 543, 572-573

“One approach would be to require mutual spousal consent as a
prerequisite to implantation of all preembryos created through IVF. This
approach would require obtaining consent twice from each spouse - once
when the [VF procedure is initiated and again before each implantation.

This rule would aiso have disadvantages, however. Most significantly it
would grant tremendous power to one spouse over the other. It would
mean that even though both spouses initially consented to having a child
through IVF, neither could proceed with certainty that the other would not
truncate the process. Such an outcome would surely frustrate the spouse
seeking implantation, who will have invested large financial expense, time,
energy, and, in the wife's case physical pain. The required second consent
for implantation could become a tool for manipulation and abuse between
spouses, especially under circumstances of a pending divorce. Any spouse
ultimately denied the chance to have a child through IVF would probably
suffer considerable emotional stress” (0 '8 3= 9@ TwITIL

mpond ayeam K07 T et S TMINOM SPMNSN DR NP nnanane b
{PRwAR 21T 7Y DDANTI DRN I 712 R30I TAd0 PRNON° U0

“Fairness considerations require a determination of whether it would be
more equitable to allow the spouse who wanis to prevent the possibility of
a birth to prevail, or instead to aliow the spouse to continue the process of
who wants procreation to prevail. One fact is of vital importance in
making this judgement; the spouse who opposes implantation wanted a
child at one time and submitted to the IVF process with that end in mind.
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The two spouses once agreed on this issuc and initiated the IVF procedure
in reliance on that mutual wish. Given this backround, the greater injustice
would be to deny implantation to the spouse who detrimentally relied on
the other’s words and conduct.

Protection against this sort of injustice is recognized by the well
established doctrine of estoppel ...

The elements of estoppel are satisfied in a dispute such as Davis. The
knowing action of the objecting spouse is the undertaking of IVF for the
purpose of producing a child. The prejudice to the other spouse and
money, time, the consists of psychological commitment necessarily
expended in pursuing the full procedure. The injury would include not only
the time and money spent, but also the fast opportunity to have a
child” (575= 574 '0¥2 00 7’0 'K ’% ~ 90 MWITNH.

B. L. Henderson, “Achieving Consistent Disposition of Frozen Embryos in Q3 789
JMarital Dissolution Under Florida Law™ 17 Nova L. Rev. (1992) 549
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“Allowing women the exclusive right to decide whether the child should
be born may discriminate against men, but at some point the law must
recognize that there are differences between mer and women, and must
reflect those differences” (R. A. Gilbert, “Abortion: The Father’s Rights”
24 Cin. L. Rev. (1973) 443).

Planned Parenthood v. DPN51 RPM307NENR2 110990 vawnn o2 ¥ap 92 1%
tDanforth (1976) [54],at 71

“We recognize, of cowrse that when a woman, with the approval of her
physician, bat without the approval of her husband, decides to terminate
her pregnancy, it could be said that she is acting unilaterally. The obvious
fact is that when the wife and the husband disagree on this decision, the
view of only one of the two marriage partners can prevail. Inasmuch as it
is the woman who physically bears the child and who is the more directly
and immediately affected by the pregnancy, as between the two, the
balance weighs in her favor” (% 'R 5 = " 13T,
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“There are several forms which a disagreement between progenitors
could take. The woman may want the embryo to be brought to term., and
the man may want the embryo terminated. In that case, it would seem
appropriate for the woman to be allowed to gestate the embryo. The
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Supreme Court's abortion and contraception decisions have indicated
that the right of procreation is the right of an individual which does not
require the agreement of the individual's partner. In particular the
woman has been held to have a right to abort without the husband's
consent and the right not to abort over the wish of the husband that she
abort.

But what if the positions were reversed and the woman wished to
terminate the embryo and her male partner wished to have it brought to
term? When an embryo conceived naturally is developing within a
woman during the first two trimesters, it is clear that the woman's
decision whether or not to terminate it takes precedence over the desires
of the man who provided the sperm. ... it is at least arguable that the
man's wishes should be honored when the embryo's continued existence
need not be balanced against the physical and psychological nceds of the
woman carrying it. The man clearly would not have the right to force the
female progenitor to gestate the embryo, but there seems to be no reason
not te give him custody of the embryo for gestation in a surrogate
mother” (L. B. Andrews, “The Legal Status of the Embryo™ 32 Loy, L.
Rev. (1986-87) 357, 406-407).
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requirement of justice or fairness or some other dimension of morality”
(R. Dwaorkin, Taking Rights Seriously (London, 1979) 22).
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"Ordinarily, the party wishing to avoid procreation should prevail,
assuming that the other party has a reasonable possibility” of achieving
parenthood by means other than use of the preembryos in question. If no
other reasonable alternatives exist, then the argument in favor of using the
preembryos to achicve pregnancy should be considered...

..the rule does not contemplate the creation of an automatic veto...".
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“In my opinion there is no legal, ethical or logical reason why an in
vitro fertilization should give rise to additional rights on the part of the
husband. From a propositional standpoint it matters little whether the
ovumy/sperm union takes place in the private darkness of a fallopian tube
or the public glare of a petri dish. Fertilization is fertilization and
fertilization of the ovum is the inception of the reproductive process.
Biological life exists from that moment forward... To deny a husband
rights while an embryo develops in the womb and grant a right to
destroy while it is in a hospital freezer is to favor situs over substance".
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‘New York (1905) [553, at 547

"General propositions do not decide conerete cases. The decision will
depend on a judgment or intuition more subtle than any articulate major
premise”. : )
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[49], at 453

"If the right of privacy means anything, it is the right of the individual,
married or single, to be free from unwarranted governmental intrusion
into matters so fundamentally affecting a person as the decision whether
to bear or beget a child".
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"... the doctrine of reliance should be applied to resolve a dispute
between the gamete providers. The consistent application of a
reliance-based theory of contract law to enforce promises to reproduce
through TVF will enable IVF participants to assert control over their
reproductive choices by enabling them to anticipate their rights and
duties, and to know with reasonable certainty that their expectations will
be enforced by the courts” (C. D. Ahmen, Comment, "Disputes Over
Frozen Embrvos: Who Wins, Who Loses, and How Do We Decide?" 24
Creighton L. R. (1990-91) 1299, 1302, 1303).
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"One fact s of vital importance in making this judgment: the spouse
who opposes implantation wanted a child at one time and submitted to
the IVF process with that end in mind ... the greater injustice would be
to deny implantation to the spouse who detrimentally relied on the
other's words and conduct" (Panitch, supra, at 547).
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The Road to Justice (London, 11802 (Lord A. Denning) 11°37 v=wia”
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P10V MUBwNR NITYMRR PY 13 ,07I30M PRI METTT PR TmipT
aMIs N PR DY YT 0v9n3 wane X9y 1201 ovpn it wrren
‘ :Denning, at 2 D217

‘Lawyers with this cast of thought draw a clear and absolute line
between law and morals, or what is nearly the same thing, between
law and justice. Judges and advocates are, to their minds, not
concerned with the morality or justice of the law but only with the
interpretation of it and its enforcement...

This is a great mistake. It overlooks the reason why people obey the
law’™.
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"One fact is of vital importance in making this judgement; the spouse who
opposes implantation wanted a child at one time and submitted to the IVF
process with that end in mind. The two spouses once agreed on this issue
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and initiated the TVF procedure in reliance on that mutual wish. Given
this background, the greater injustice would be to deny implantation to
the spouse who detrimentally relied on the other's words and conduct.

Protection against this sort of injustice is recognized by the well
established doctrine of estoppel...".
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The Law Relating to Cohabitation 7802 QYWVIZNNT 0272 ,v. Marrin (1986) [57]
i 1234 "Y1 M. Parry D¥1 (London, 1993)

“In family or quasi-family situations there is always the question whether
the parties intended to create a legally binding contract between them.
The more general and less precise the language of the so-called contract,
the mote difficult it will be to infer that intention".
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"In the event that, in the opinion of the center's physician, the
contemplated pregnancy has not occurred within a reasonable time, this
agreement shall terminate by any party or the center's physician giving
notice to all partics”.
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“...The center is engaged in the practice of arranging surrogate agreements
and administration of agreements for couples who are unable to bear their
own children..." R "N = 5w MW,
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"Prospective parents shall meet with and have the final decision as to the
sclection of any potential surrogate...".
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"The Center has advised prospective parents that surrogate parenting is a
very expensive procedure and has many unknown implications”.
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